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AFfILIATED UGIONAL C<IIIIQ)flCATIOJfS. LTD.

Affiliated Regional co..unications, Ltd. ("ARC")

subaits the.. co...nts in response to the Third Notice of

Proposed BuI",king in this docket, FCC 93-428, released

August 27, 1993 ("Third MOPR"). Clearly, the co..ission

recognizes that strict adherence to benchaarks could pose an

unintended deterrent to the future carriaqe of hiqher-cost

progra..inq services such as ARC's reqional sports networks.

With certain modifications, the Co..ission's requlatory

proposals could larqely reaedy the disincentives to addinq

proqr...inq resultinq from benchaark rate requlation pre

viously identified by ARC and other programmers in this

proceedinq.

ABC's Interest In This Proceeding

ARC distributes regional and national sports

proqr...inq to cable operators and other multichannel video

progr...inq distributors. ARC holds ownership interests in
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.ix regional .port. proqra.ainq .ervice. which produce sub

stantial quantitie. of locally originated proqra..inq, fea

turing live coverage of a variety of sporting events involvinq

prot...ional and collegiate tea•• in their respective regions.

Congre•• , the court. and the ca.ai••ion have found that such

proqra..inq .erve. i~rtant pUblic intere.t objectives. a.a
ARC's Petition tor aeconsideration, filed in this proceedinq

on June 21, 1993 (-ARC Petition-), at 3-5.

However, the riqhts fees for professional and col

legiate sport. event. and the equipaent and personnel cost.

required for coveraqe of those events make reqional sports

.ervices .cre costly for cable operators than many other

types of proqr_inq services. lsL. at 6-8. consequently,

ARC re.pectfully requests that any rate adjustment mechanism

adopted by the ca.aission take into account the cost of the

additional proqra..inq in order to avoid discrimination

against higher-co.t .ervices, including local and reqional

news and .port. .ervice. which clearly .erve the pUblic

intere.t.

I. AcIjuat.ent JIedlani... Which Are Purely
Bencbaark-aaaed Di.cri.inate Again.t High
Cg.t Proqr...inq Seryic...

Two of the three CaBai••ion proposals in the Thirq

BQfB are based exclusively upon application of the Co.-is

.ion'. benchaark rates. Regardless of the merits of the

benchaarks in setting initial regulated rates, mechanical
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cation of tho.e benchaark. to dete~ine future rate adjust

..nts for the addition or deletion of progr...inq services on

a requlated tier i. inappropriate. Such inflexible adjustaent

..chani... would re.ult in future carriaqe decisions based on

artificial requlatory disincentive. rather than on the .erits

of and con.uaer de..nd for a particular progra..inq service.

The ca.aission has proposed two different rate

adjustaent ..chani... based solely on the application of the

bencbaark per-channel rate table. developed in the Co..is

sion'. Fir.t Report and Order in this proceedinq, FCC 93-177,

relea.ed May 3, 1993 ("Bate Order"). Under one proposal, when

channel. are added or deleted froa a requlated service tier,

the new regulated rate would be determined by aUltiplyinq the

new per-channel benchaark (ba.ed on the new total nwaber of

requlated channel. and satellite channels on the systea) by

the total nuaber of channel. on the affected tier. Third NOPR

at '138. Under the alternative benchmark-based proposal, the

new regulated rate would be calculated by aUltiplyinq the new

per-channel benchllark rate by the number of IUm progra_inq

.ervice. beinq added to the tier. .1sl.L at '137. Under the

latter proposal, the rate for all pre-existinq channels,

includinq tho.e on the affected tier, would continue to be

deterained usinq the "old" per-channel benchmark. 1 .1sl.L

.either proposal would apply the "new" per-channel
bencbaark rate. to aervice. on other regulated tiers unaf
fected by the addition or deletion of channels.
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ARC supports the ca.aission's tentative decision to

reject the fo~r benchmark approach because it would affiraa

tively discourage carriage of higher-cost programming servic.s

such as ARC's regional sport••ervices. Using the exaaple

of Ra.e Sports Entertainment ("HSE"), one of ARC's regional

sports networks, the disincentive to add regional sports ser

vices under this approach is readily apparent. As reported

in the ARC Petition at 6, HSE's base rate to cable operators

within HSE's "inner aarket" is $1.00 per subscriber. An

inner aarket cable .ystea with 55 requlated channels and

40 satellite-delivered channels serving 10,000 or more sub

scribers has an existing per-channel rate of $0.434 according

to the benchaark tables in Appendix D to the Bate Order. To

add HSB, the cable operator would incur an additional cost of

$1.00 per subacriber. However, the addition of HSE would add

another requlated channel to the system, dropping the per

channel bencbaark rate to approxiaately $0.428. Under this

proposal, the new, lower per-channel benchmark would be

applied to HSE and to every other channel on the tier to

Which HSE i. added. Consequently, the cable operator would

10.. approxiaately $0.57 per subscriber on HSE alone and an

additional $0.0056 per .ubscriber for each additional channel

on the .... tier a. HSE. 2

2 This retroactive "penalty" on all existing channels
would preclude the addition of new ..rvice. with lower rates
than aSE. Por exaaple, according to Multichannel New',
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The co.aission's other purely benchmark-based pro

posal would apply the "new" Per-channel benchaark rate only

to the newly-added proqr...inq .ervices, leaving the existing

rates unchanged for all other services on the affected tier.

By eliainatinq the "penalty" iaposed through application of

the lower per-channel benchmark to exi.ting .ervices, this

alternative clearly aoves in the right direction. However,

rigid application of the new benchaark rate to the additional

proqr...inq serviceCs) continues to limit arbitrarily what a

cable operator can pay to carry a new service. consequently,

adoption of this proposal without any modification or alter

native would not reaedy the .ethodology's discrimination

against higher-cost services. Although this approach should

be pre..rved as an alternative for cable operators because it

is easy to apply and provide. cable operators with the incen

tive to add certain proqra..ing, a "safety valve" must be

added to ensure that the caa.is.ion's .ethodology doe. not

March 29, 1993, at 1, USA Network's base rate for carriage
on a aarvice tier with 90 to 92 percent Penetration was $0.34
Per subacriber. Although the cable operator in the above
exaaple could add USA Network and earn approximately $0.09
Per sublcriber on that service alone under the new per-channel
ben~rk, the "Penalty" of a reduced rate on all other ser
vi088 on that tier would make the addition of USA Network a
losing proposition if there vere aore than 16 channels on the
tier. Dependinq on the penetration level of the tier on which
USA Network is carried, its per-subscriber rate may increase
to $0.46, creating a greater disincentive to carriage. a..
AlaR Petition for Clarification and Reconsideration of The
Disney Channel, tiled in this proceeding on June 21, 1993,
at 14-15.
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4i.criainate againat higher-co.t progr...ing .ervice. and

arbitrarily "tilt" future carriage deci.ion••

II. '1'ba Oem-inion'. Third Propollal I. More
OOllPlicated 'rhen 8encburk llechani... But
PrRtect8 Againat Di.criaination.

The oem-i••ion'. third proposal is the only alter

native which directly take. into account the cost of the new

proqr...inq service. to the cable operator. Under this pro

po.al, a cable operator adding proqra..inq to a regulated .er

vice tier would deteraine the new regulated rate for that tier

by: Ca) deteraininq the difference between the existinq per

channel tier rate and corre.ponding per-channel proqramaing

coata; Cb) .ultiplying that sua by the percentage decrease in

the new per-cbannel bencbaark over tbe old per-channel bench

aark; and Cc) addinq the new total proqr...ing costs on a per

channel basis. Third NOPR at '143. Although the proposed

adjust.ent ..cbanisa is far acre coaplicated than purely

bencbaark-baaed propo.als, this alternative facilitates car

riage decision. baaed on the ..rits of the new proqra..inq

service, rather than financial disincentives caused by regu

lation. To the extent that this proposal eliminates the arti

ficial incentive inherent in the bencbaark-based proposals to

favor low-cost proqra..inq service. in future carriaqe deci

.ions, ARO supports adoption of this proposal.

However, because this proposal would result in

application of a reduced per-channel benchmark rate to all
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pre-existinq channels on the affected tier through an "effi

ciency factor," it suffers fro. the sa.. infiraity as the

first proposal discus.ed above. Where a cable operator has

charged the peraissible per-channel bencn-ark rate for a qiven

tier of proqr...inq service

c~is.ion to be reasonable

which rate is presumed by the

there is no lO9ical reason to

reduce the per-channel rate applicable to those services si.

ply because the oPerator incurs additional expenses to provide

additional proqra..inq service(s). Instead, the Co..ission

ahould ..intain the prevailinq rate for the existinq services

and apply the new "adjusted" bencn-ark rate only to the new

progr...inq service••

Septeaber 30, 1993
Respectfully submitted,

AFFILIATED REGIONAL
COMMUNICATIONS, LTD.

By Jff&t-d. :J1hdi~1<.
~ B. Gluck '
Mark R. Boye.
600 Las Colina. Boulevard
suite 2200
Irvinq, Texas 75039
(214) 401-0099

Its Attorneys
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